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DEPARTMENT  OF  ENERGY 
10  CFR  Part  378 

Coal  Leasing;  Final  Rulemaking 
Regarding  Coal  Bidding  Systems 

agency:  Department  of  Energy. 

ACTION;  Final  rule. 

summary:  This  final  regulation 
establishes  a  cash  bonus  bidding  system 
to  be  used  in  Federal  coal  lease  sales. 
This  system  uses  a  cash  bonus  as  the 
bid  variable  and  has  as  fixed 
components  a  royalty  rate  and  annual 
rental  which  are  set  by  the  Department 
of  the  Interior. 

This  final  rule  differs  from  the 
Department  of  Energy’s  proposed 
regulation  which  was  published  in  the 
Federal  Register  on  July  10, 1980  (45  FR 
46742)  in  that  two  of  the  three  bidding 
systems  in  the  initial  notice  and  the 
intertract  competition  bidding  procedure 
are  not  being  finalized  at  this  time. 

The  cash  bonus  bidding  system 
finalized  by  this  regulation  establishes 
the  method  by  which  interested  parties 
will  compete  for  Federal  coal  leases. 

This  regulation  is  issued  pursuant  to 
DOE’S  rulemaking  authorities  under 
sections  302(b)  and  303(c)  of  the 
Department  of  Energy  Organization  Act, 
sections  2(a),  7(a)  and  32  of  the  Mineral 
Lands  Leasing  Act,  as  amended;  and 
sections  3  and  10  of  the  Mineral  Leasing 
Act  for  Acquired  Lands. 

EFFECTIVE  DATE:  This  regulation  shall  be 
effective  January  22, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  P.  Menefee,  Leasing  Policy 
Development,  Department  of  Energy, 
Washington,  D.C.  20461  (202)  633-8240 
James  G.  Beste,  Office  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue.,  N.W., 
Washington,  D.C.  20585  (202)  252-2900 
Fredrick  C.  Appel,  Public  Affairs — 
Resource  Applications,  Department  of 
Energy,  12th  and  Pennsylvania 
,  Avenue,  N.W.,  Washington,  D.C. 

20461  (202)  633-9418 
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I.  Introduction 

Sections  302  and  303  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act,  Pub.  L.  95-91,  91  Stat.  578-580 
(42  U.S.C.  7152,  7153))  transferred  to  the 
Secretary  of  Energy  certain  authorities 
previously  held  by  the  Secretary  of  the 
Interior  to  promulgate  regulations  under 
five  statutes,  including  the  Mineral 
Lands  Leasing  Act  (MLLA,  Act  of 
February  25, 1920,  ch.  85,  41  Stat.  437  (30 
U.S.C.  181  et  seq.))  and  the  Mineral 
Leasing  Act  for  Acquired  Lands 
(MLAAL,  Act  of  August  7, 1947,  ch.  513, 

61  Stat.  913  (30  U.S.C.  351  et  seq.)). 
Specifically,  section  302(b)  of  the  DOE 
Act  authorizes  the  Secretary  of  Energy 
to  promulgate  regulations  which  relate 
to  the:  (1)  fostering  of  competition  for 
Federal  leases;  (2)  implementation  of 
alternative  bidding  systems  authorized 
for  the  award  of  Federal  leases;  (3) 
establishment  of  diligence  requirements 
for  operations  conducted  on  Federal 
leases;  (4)  setting  rates  of  production  for 
Federal  leases;  and  (5)  specifying  the 
procedures,  terms  and  conditions  for  the 
acquisition  and  disposition  of  Federal 
royalty  interests  taken  in  kind  (42  U.S.C. 
7152(b)(l)-(5)).  In  addition,  section 
303(c)(1)  of  the  DOE  Act  (42  U.S.C. 
7153(c)(1))  authorizes  the  Secretary  of 
Energy  to  review  and  to  disapprove  any 
term  or  condition  of  a  Federal  lease  that 
relates  to  any  matter  with  respect  to 
which  the  Department  of  Energy  (DOE) 
has  authority  to  promulgate  regulations 
under  section  302(b)  of  the  DOE  Act. 

On  July  1, 1980,  DOE  issued  a 
proposed  regulation  (45  FR  46742,  July 
10, 1980)  to  establish  three  bidding 
system  alternatives  and  an  intertract 
competition  bidding  procedure  to  be 
used  in  Federal  coal  lease  sales.  The 
three  bidding  systems  proposed  were: 

(1)  cash  bonus  bid  with  a  fixed  royalty; 

(2)  royalty  bid  with  a  fixed  cash  bonus; 
and  (3)  cash  bonus  bid  with  a  sliding 
scale  royalty.  DOE’s  stated  objectives  in 
establishing  these  bidding  systems  w'ere 
to:  (1)  enhance  competition  for  Federal 
coal  leases;  (2)  provide  a  fair  return  to 
the  public  for  its  resources;  and  (3) 
develop  new  coal  resources  in  an 
efficient  and  timely  manner. 

The  Department  of  the  Interior  (DOI) 
published  regulations  (44  FR  42584,  July 
19, 1979)  which  established  competitive 
leasing  provisions  as  part  of  a  new 
Federal  coal  management  program.  In 
accordance  with  those  regulations,  DOI 
will  publish  a  Notice  of  Sale  in  the 
Federal  Register  and  local  newspapers 
prior  to  each  lease  sale.  Each  Notice  will 
include  the  time,  place,  and  type  of  sale; 
the  bidding  system  to  be  utilized;  the 
minimum  acceptable  bid;  an  indication 
of  the  maximum  economic  recovery  by 


coal  bed;  a  description  of  the  tracts 
being  offered;  and  an  identification  of 
the  place  where  a  detailed  statement  of 
the  terms  and  conditions  of  the  lease 
may  be  obtained.  The  bidding  system  or 
systems  to  be  used  would  be  selected  by 
DOI,  in  consultation  with  DOE,  prior  to 
the  lease  sale  from  the  bidding  systems 
established  by  DOE.  Bidders  would  then 
compete  for  Federal  coal  leases  in 
accordance  with  the  method  described 
by  the  bidding  system  that  is  chosen  for 
these  particular  tracts. 

Under  the  DOI  regulations,  after  all 
bids  are  submitted,  the  highest  bid  for 
each  tract  is  anntJunced.  A  sale  panel 
would  then  convene  to  determine 
whether  the  bid  was  submitted  properly 
and  by  a  qualified  bidder  and  whether  it 
is  at  least  equal  to  the  market  value  of 
the  tract,  as  established  by  DOI.  Panel 
recommendations  are  made  t'l  a  DOI 
official  who  then  makes  the  final 
decision  whether  to  accept  or  reject 
bids.  Bids  that  represent  less  than  fair 
market  value  are  rejected.  Pi’ior  to  lease 
issuance,  the  Attorney  General  is 
afforded  a  30-day  period  within  which 
to  review  each  proposed  lease  and  to 
advise  the  Secretary  of  the  Interior  of 
any  possible  conflicts  with  the  antitrust 
laws.  If  antitrust  considerations  are 
found  to  exist,  the  Secretary  of  the 
Interior  may  (1)  reject  all  bids;  (2)  notify 
the  Attorney  General  that  consideration 
is  being  given  to  issuing  the  lease  to  the 
second  highest  bidder;  or  (3)  issue  the 
lease  to  the  original  highest  bidder  after 
a  public  hearing  is  conducted  on  the 
record.  If  the  third  option  is  chosen,  it 
must  be  shown  that  issuance  to  the 
original  highest  bidder  is  necessary  to 
meet  the  objectives  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1975 
(FCLAA,  Pub.  L.  94-377,  90  Stat.  1083  (30 
U.S.C.  201));  that  issuance  is  in  the 
public  interest;  and  that  there  are  no 
reasonable  alternatives  to  issuance. 

A  copy  of  DOE’s  proposed  regulation 
was  submitted  for  review  to  the 
Department  of  Justice  which  offered  no 
objection  to  its  promulgation.  DOE  has 
consulted  with  DOI  in  the  preparation  of 
this  regulation  and  DOE’s  comments 
have  been  given  careful  consideration  in 
the  development  of  this  final  regulation. 

II.  Analysis  of  Public  Comments 
A.  General 

The  proposed  regulation  was  issued 
on  July  1, 1980  (45  FR  46742,  July  10, 
1980).  Public  comments  were  solicited 
by  the  Federal  Register  notice  and  were 
due  by  September  10, 1980.  The  public 
was  invited  and  encouraged  to 
participate  in  public  hearings  originally 
scheduled  to  be  held  in  Denver, 
Colorado,  on  August  5, 1980,  and  in 
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Washington,  D.C.,  on  August  7, 1980. 
Although  DOE  received  no  requests  to 
speak  at  those  hearings  by  the  dates 
specified  in  the  Federal  Register  Notice, 
the  Department  received  numerous 
requests  to  reschedule  the  hearings. 
Because  DOE  believed  the  reasons  given 
for  the  lack  of  public  rfesponse  were 
valid  enough  to  warrant  reconsideration 
of  the  hearing  cancellations,  and 
because  there  was  considerable  interest 
expressed  in  the  proposed  regulation,  a 
decision  was  made  to  reschedule  the 
Washington,  D.C.,  hearing.  DOE 
believed  that  it  was  important  to 
provide  all  interested  parties  every 
feasible  opportunity  to  participate  in  a 
public  hearing.  For  the  above  reasons, 
the  hearing  was  rescheduled  and  held 
on  September  23, 1980.  Six  organizations 
requested  the  opportunity  to  speak  and 
ali  gave  oral  statements  at  the  hearing. 
Because  several  parties  indicated  that  it 
would  be  useful  to  them  to  have  an 
opportunity  prior  to  the  hearing  to 
review  written  comments  submitted  by 
others,  the  due  date  for  written 
comments  (September  10, 1980) 
remained  unchanged.  However,  the 
Notice  announcing  the  rescheduled 
hearings  also  provided  that  the  record 
would  be  held  open  until  September  30 
for  inclusion  of  testimony  and  any 
amended  or  supplemental  comments 
which  parties  might  wish  to  submit  in 
light  of  statements  made  at  the  public 
hearing. 

B.  Detailed  Summary  of  Comments  and 
Testimony 

Comments  were  received  from  a  total 
of  18  coal  companies,  more  than  half  of 
which  classified  themselves  as  “small 
producers.”  In  addition,  four  private 
associations  submitted  comments  on 
behalf  of  their  coal-producing  members, 
and  two  Federal  agencies  responded  to 
DOE’S  request  for  comments.  An 
analysis  of  the  written  comments 
received  and  the  oral  testimony  given 
during  the  hearing  is  set  forth  below, 
according  to  each  component  of  the 
regulation. 

1.  Cash  bonus  bid  with  a  fixed 
royalty.  Of  all  the  systems  and 
procedures  proposed,  the  cash  bonus 
bid  with  a  fixed  royalty  is  the  only 
bidding  system  to  receive  no  negative 
comments.  With  only  one  exception,  the 
commentors  believed  this  system  to  be 
the  one  that  would  result  in  the  most 
efficient  and  timely  development  of 
Federal  coal  resources.  They  believe 
that  the  cash  bonus  system  is  the  easiest 
system  to  administer,  both  from  an 
industry  and  from  a  Federal  agency 
viewpoint.  They  stated  that  the  cash 
bonus  bidding  system  would  minimize 
the  risks  of  increased  speculation  or 


decreased  production  that  the  other 
proposed  systems  would  tend  to 
encourage.  While  there  were  many 
suggestions  that  DOE  go  a  step  further 
and  establish  a  deferred  bonus  payment 
regulation,  there  were  no  outright 
criticisms  of  the  cash  bonus  system.  The 
majority  of  commentors  did  not  feel  that 
a  large  cash  bonus  actually  acted  as  a 
deterrent  to  participation  to  smaller,  less 
capital-rich  companies  for  two  reasons. 
First,  most  of  the  commentors  believed 
that  a  cash  bonus  would  not  bar  a 
company  which  had  sufficient  resources 
to  develop  a  coal  tract  from  competing 
for  Federal  coal  leases.  Second,  those 
companies  that  might  find  it  difficult  to 
generate  a  large,  initial  cash  payment 
could  benefit  from  the  deferred  bonus 
payment  system.  While  DOI  is  required 
by  statute  (FCLAA,  30  U.S.C.  201(a)(1)) 
to  lease  not  less  than  50  percent  of  the 
total  acreage  offered  for  lease  in  any 
one  year  all  coal  leases  under  a  deferred 
bonus  payment  system,  in  actuality  have 
been  issued  on  this  basis. 

One  commentor  stated  that  the 
proposed  cash  bonus  bidding  system 
does  not  address  the  FCLAA  provision 
that  upon  default  or  cancellation  of  a 
coal  lease  any  remaining  unpaid  bonus 
payments  become  immediately  due.  As 
the  commentor  noted,  this  is  a  statutory 
requirement  and,  as  such,  need  not  be 
included  in  this  regulation.  Such  a 
provision  may  more  appropriately  be 
included  in  the  terms  and  conditions  of 
the  coal  lease  itself. 

Another  commentor  felt  that  provision 
should  be  made  for  a  refund  of  the  cash 
bonus  if  the  mining  plan  was  not 
approved.  It  is  DOE’s  position  that  such 
a  provision  would  not  encourage 
development  of  coal  leases  and,  indeed, 
might  tend  to  increase  speculation.  If  a 
bidder  knows  it  is  possible  to  recapture 
a  cash  bonus  with  an  unacceptable 
mining  plan,  he  could  be  encouraged  to 
overbid  for  a  lease.  A  bidder  would 
have  an  opportunity,  through  submission 
of  an  unacceptable  mining  plan,  to 
recover  or  avoid  payment  of  a  bonus 
which  became  overly  burdensome.  In 
the  usual  course  of  events,  if  a  mining 
plan  is  not  accepted,  it  is  reworked  and 
resubmitted  for  approval.  This  process 
continues  until  an'acceptable  plan  is 
developed.  If,  for  whatever  reason,  an 
acceptable  plan  is  not  arrived  at,  the 
lease  is  relinquished  and  the  cash  bonus 
payment  becomes  immediately  due 
under  section  2  of  the  FCLAA. 

Some  of  those  who  recommended 
promulgation  of  deferred  bonus  payment 
regulations  suggested  that  bonus 
payments  should  be  deferred  until  after 
production  and  made  from  production 
revenues.  Several  others  recommended 


that  payments  be  deferred  throughout 
the  life  of  the  initial  lease  or  at  least  for 
a  period  in  excess  of  four  years. 

DOE  will  consider  these 
recommendations  carefully  prior  to 
proposal  of  any  deferred  bonus  payment 
regulation.  One  of  the  issues  to  be 
considered  will  be  the  length  of  time 
over  which  bonus  payments  will  be 
extended.  Whether  that  period  will 
extend  into  production  or  to  the  end  o. 
the  initial  lease  term  is  uncertain  at  thii, 
point:  but  such  proposals  will  be  given 
consideration. 

Some  of  the  commentors 
recommended  that  DOE  establish  a 
royalty  rate  lower  than  12  V2  percent  for 
surface  mining  operations.  Section  7(a) 
of  the  FCLAA  requires  a  minimum 
royalty  of  12  V2  percent,  except  that  a 
lower  rate  may  be  allowed  in  the  case  of 
underground  mining.  Because  this  is  a 
statutory  requirement  it  is  beyond  the 
scope  of  DOE'S  authority  to  change  the 
royalty  rate  by  regulation.  It  should  be 
noted,  however,  that  section  39  of  the 
MLLA  does  provide  for  a  reduction  in 
the  royalty  rate  in  certain 
circumstances.  DOE  considers  the 
recommendation  for  the  establishment 
of  a  royalty  rate  below  1214  percent  to 
be  beyond  the  scope  of  this  regulation. 

2.  Royalty  bid  with  a  fixed  cash 
bonus.  The  royalty  bidding  system  uses 
the  royalty  rate  as  the  bid  variable  and 
has  as  fixed  components  the  cash  bonus 
payment  and  the  annual  rental. 
Participants  compete  with  each  other  by 
bidding  on  the  royalty  rate  to  be  paid  to 
the  Federal  Government.  There  was  a 
considerable  degree  of  opposition  to  this 
bidding  system.  Commentors  generally 
felt  that  the  royalty  bidding  system  is 
inappropriate  for  coal  leasing,  and 
generally  for  the  same  resons. 

One  of  the  major  concerns  expressed 
was  that  this  bidding  system  would 
raise  royalties  to  an  unacceptably  high 
level.  This  would  be  particularly  true  if 
bidding  were  to  be  done  on  an  oral  basis 
and  if  competition  were  particularly 
intense.  Commentors  felt  that  resultant 
high  royalties  would  render  the  coal 
uneconomic  to  develop,  particularly  as 
seams  became  thinner  or  overburden 
increased.  Many  companies  also  pointed 
out  that  a  Federal  royalty  is  only  one  of 
several  royalties  they  must  pay.  There 
may  also  be  state  or  private  royalties 
that  firms  must  pay.  In  addition,  many 
private  leases  contain  a  "trigger”  clause 
that  would  escalate  private  royalties  to 
the  level  of  the  highest  Federal  royalty 
in  the  area.  Thus  a  developer  with  both 
private  and  Federal  leases  could  not  be 
assured  that  even  if  the  Federal  royalty 
on  a  particular  tract  wefe  inordinately 
high,  the  private  lease  royalties  would  at 
least  remain  at  a  lower  level.  DOE 
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shares  these  concems  and  feels  they 
reflect  serious  difficulties  presented  by 
the  proposed  royalty  bidding  system. 

The  second  most  commonly  expressed 
concern  centered  around  the  possibility 
that  royalty  bidding  could  lead  to 
increased  speculation  and,  as  a  result, 
some  coal  tracts  would  not  be 
developed.  According  to  this  argument, 
speculators  might  be  willing  to  bid  a 
relatively  high  royalty  in  order  to  obtain 
a  lease  in  the  expectation  that  coal 
prices  will  increase  sufficiently  to 
render  the  coal  economic  to  develop.  If 
this  does  not  occur  or  if  costs  of 
development  rise  proportionately  the 
coal  is  unlikely  to  be  recovered. 

To  the  extent  that  extremely  high 
royalty  payments  might  result  in  non¬ 
development  of  Federal  coal  leases, 

DOE  shares  the  concerns  of  the 
commentors.  However,  it  is  also 
probable  that  serious  bidders  analyze 
carefully  the  tracts  on  which  they  wish 
to  bid.  They  would,  therefore,  be  in  a 
position  to  judge  the  value  of  the  coal 
with  some  degree  of  accuracy  after 
analyzing  the  amount  of  the  resource, 
the  current  market  value,  and  the 
estimated  increase  in  resource  value. 
Under  these  circumstances,  bidders 
would  not  be  likely  to  bid  an  overly 
burdensome  royalty  rate.  To  the  extent 
that  not  all  parties  in  a  lease  sale  are 
serious  bidders  and  would  complete 
such  careful  analyses,  however,  DOE 
agrees  that  royalty  bids  could  be  driven 
to  an  unacceptably  high  level  by  bidders 
more  interested  in  speculating  on  the 
potential  increased  value  of  coal  than  on 
actually  developing  the  coal  in  a  timely 
manner. 

A  third  reason  given  for  opposition  to 
this  system  stems  from  the  position  of 
many  companies  that  the  royalty 
bidding  system  could  potentially  cause  a 
significant  increase  in  the  cost  of  energy. 
According  to  this  argument,  relatively 
high  royalties  decrease  the  amount  of 
coal  available  for  sale,  thereby  raising 
the  cost  per  unit  of  production  for 
recoupment  of  aggregate  costs.  These 
costs  will  eventually  be  passed  on  to  the 
consumer,  either  directly  or,  if  the  coal 
is  purchased  by  a  utility  company, 
through  increased  utility  rates  charged 
by  those  companies  in  order  to 
recapture  the  increased  costs  they  must 
pay  for  the  coal.  DOE  agrees  that  the 
royalty  bidding  system  could  result  in 
increased  costs  as  the  expense  of  the 
increased  royalty  rates  is  passed 
through  to  the  purchaser. 

A  fourth  comment  received  took 
exception  to  DOE’s  statement  that 
production  costs  do  not  go  up  as  the 
coal  is  developed.  Many  felt  increases  in 
variable  costs  were  quite  possible, 
especially  as  deeper,  thinner  seams  • 


were  mined.  In  response,  DOE  would 
note  that  comments  were  specifically 
solicited  in  the  introduction  to  the 
proposed  regulations  as  to  the  impact 
any  increase  in  development  costs 
resulting  from  deeper  or  thinner  seams 
or  increased  overburden  would  have  on 
production.  DOE  is  aware  that  such 
increases  may  occur.  However,  if  the 
extent  of  the  coal  resource  is  fairly  well- 
known  by  the  bidders  at  the  time  of  the 
lease  sale  such  increases  would  be 
expected,  and  their  impact  should, 
therefore,  be  taken  into  account  and  be 
less  severe. 

In  addition  to  the  comments  discussed 
above,  a  concern  was  also  expressed 
that  speculators  would  be  more  likely  to 
bid  and  obtain  royalty  bid  leases  than 
serious  developers.  A  company  which 
planned  to  develop  the  coal 
expeditiously  would  be  more  likely  to 
complete  a  reasonable  economic 
analysis  and  tend  to  submit  a  lower,  but 
more  accurate  royalty  bid,  in  terms  of 
the  estimated  resource.  In  contrast, 
companies  speculating  on  increased 
coal  prices  would  be  less  likely  to 
complete  as  thorough  an  analysis  and 
would  tend  to  bid  higher  royalties, 
regardless  of  the  true  economic  value  of 
the  tract.  Speculators  would  tend  to  bid 
a  higher  royalty  and  perhaps  obtain  the 
lease,  but  coal  would  remain 
undeveloped.  As  expressed  above,  DOE 
shares  the  concern  and  feels  there  is 
some  potential  for  such  situations  to 
occur. 

3.  Cash  bonus  bid  with  a  sliding  scale 
royalty.  This  system  retains  the  cash 
bonus  as  the  bid  variable  but  has  as  a 
fixed  component  a  sliding  scale  royalty 
which  would  increase  as  the  value  of 
the  coal  produced  increases. 

Many  of  the  comments  on  the  sliding 
scale  royalty  system  paralleled  those 
received  on  the  royalty  bidding  system. 
Briefly,  the  comments  indicated  that  the 
sliding  scale  system  would  inflate  the 
costs  of  recovery  and  result  in  non¬ 
development  of  coal  resources.  In 
addition,  most  commentors  felt  that 
sliding  scale  royalties  would  actively 
work  toward  discouraging  any  increase 
in  production.  These  commentors  argued 
that  if  royalties  increase  with  the  value 
of  coal  produced  during  a  production 
period,  there  is  a  disincentive  to 
increase  production.  Companies  would, 
therefore,  limit  production  to  avoid  the 
higher  royalty  payments.  DOE  agrees 
that  under  certain  circumstances,  this 
might  happen.  However,  the  Department 
also  believes  that  it  is  possible  to  ensure 
that  production  continues  in  an 
expedient  manner  by  enforcing 
regulations  for  the  diligent  development 
of  coal  leases.  DOE  is  currently  in  the 


process  of  developing  diligence 
regulations  for  coal,  but  would  note  that 
DOI’s  current  regulations  call  for 
cancellation  of  a  lease  if  diligent 
development  requirements  are  not  met. 
The  system  as  currently  proposed  may 
be  unworkable:  however,  DOE  believes 
it  may  be  possible  to  fashion  a  sliding 
scale  royalty  bidding  system  in  such  a 
way  that  it  will  not  deter  accelerated 
production.  DOE  is  not  convinced  by  its 
own  analysis,  nor  persuaded  by  the 
comments  received,  that  a  sliding  scale 
bidding  system  is  unworkable  in  any 
form. 

Several  of  the  parties  commenting 
•raised  the  problem  of  how  such  a 
system  would  be  implemented  and 
requested  examples  of  the  proposed 
sliding  scale  formula  or  schedule.  They 
expressed  a  concern  that  such  a  system 
would  be  difficult  to  administer  and 
could  substantially  increase 
administrative  costs.  They  also  felt  that 
such  a  system  would  make  selling  the 
coal  from  such  a  tract  to  a  utility 
impossible.  They  believe  that  an 
unknown  but  increasing  royalty  rate 
could  be  passed  on  to  the  utility,  but  an 
unknown  royalty  might  make 
negotiation  of  a  contract  difficult.  DOE 
believes  that  while  a  sliding  scale 
royalty  rate  on  one  coal  tract  may 
complicate  contract  negotiations,  it  is 
unclear  to  what  degree  this  will  affect  a 
company’s  ability  to  obtain  a  utility 
contract.  It  is  unlikely  in  most  cases  that 
only  one  tract  would  be  involved  in  a 
utility  contract.  The  impact  of  a  sliding 
scale  royalty  rate  on  only  one  of  these 
tracts  is,  therefore,  lessened.  Also,  while 
it  may  complicate  negotiations,  it  does 
not  necessarily  follow  that  such 
negotiations  will  be  rendered 
impossible.  If  the  contract  negotiation 
process  is  made  somewhat  more 
difficult  for  producers,  that  is  an  effect 
of  using  the  sliding  scale  system  that 
must  be  considered.  A  situation  which 
DOE  would  be  particularly  concerned 
with  is  that  of  a  new  coal-producing 
company  which  might  have  only  one 
tract  initially.  The  impact  of  a  sliding 
scale  royalty  on  such  a  company  would 
obviously  be  more  severe  and  would 
require  special  consideration. 

An  association  representing  members 
who  own  and  lease  their  own  coal  • 
preferred  the  sliding  scale  royalty 
proposal.  The  basis  for  this  preference 
stemmed  from  its  stated  perception  that 
this  system  would  take  into  account  the 
inevitable  increase  in  the  value  of  coal. 

Another  concern  expressed  by  several 
parties  was  that  this  system  would 
discourage  the  formation  of  Logical 
Mining  Units  (LMU),  because  an 
increase  in  production  of  any  part  of  an 
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LMU  would  increase  the  royalty  in  all 
Federal  leases  in  the  unit  This  concern 
is  not  well-founded.  Royalty  and  rental 
rates  of  leases  within  an  are  not 
readjusted  to  match  any  new  tract 
added  to  the  LMU.  Lease  terms  such  as 
diligence  and  continuous  operation 
requirements  are  adjusted  so  that 
development  on  any  one  tract  would 
require  all  tracts  within  the  LMU  to  be 
developed  in  the  same  manner.  Rental 
and  royalty  payments  on  all  LMU  tracts 
may  be  combined,  but  are  not 
readjusted  so  as  to  be  equal. 

4.  Intertract  Competition  Bidding 
Procedures.  In  the  intertract  competition 
bidding  procedure,  a  greater  number  of 
tracts  are  offered  for  lease  sale  than  are 
to  be  leased.  Bids  are  received  on  all  the 
tracts  offered  for  lease  sale  and  are 
evaluated  and  ranked  based  on  a 
standard  measure  of  value,  e.g.,  dollars 
per  ton.  Leases  are  then  awarded  to  the 
highest  qualified  bidders  in  terms  of  the 
standard  measure  of  value,  until  the 
desired  level  of  leasing  is  achieved,  e.g., 
one  hundred  million  tons  or  some  other 
prespecified  volume.  Because  only  a 
percentage  of  the  total  tracts  offered 
will  be  leased,  bidders  are  placed  in 
competition  not  only  with  each  other  for 
a  tract,  but  also  with  the  highest  bidders 
on  all  tracts  that  are  part  of  the  lease 
sale. 

While  the  comments  received  on  the 
intertract  bidding  procedure  were 
generally  negative,  the  reasons  for  this 
opposition  varied  somewhat. 

There  was  a  general  concern 
expressed  which  DOE  believes  may  be  a 
valid  one.  Companies  may  feel 
compelled  to  complete  an  extensive 
analysis  of  all  tracts  offered  in  order  to 
estimate  what  value  other  bidders  might 
place  on  other  tracts.  Most  commentors 
felt  that  smaller  companies  would  be  at 
a  particular  disadvantage  if  this 
procedure  were  to  be  followed  because 
of  the  cost  of  such  an  undertaking. 

Many  commentators  raised  questions 
as  to  how  the  detailed  data  from  various 
coal  tracts  would  be  reduced  to  a 
common,  dollars-per-ton  basis  and  how 
tracts  would  be  grouped  for  sale.  DOE 
;  stated  in  the  proposed  regulations  that 
i  these  and  other  questions  remained 
unresolved  and  solicited  specific 
I  comments  on  these  issues.  While  many 
;  commentors  restated  the  existence  of 
j  the  problems,  there  were  no  suggested 
j  solutions.  DOE  will  undertake  further 
>  analyses  and  address  these  issues  prior 
to  promulgation  of  another  proposed 
\  intertract  bidding  procedure  reflation. 

Additionally,  commentors  felt  that  the 
bids  received  would  not  represent  the 
j  true  economic  or  fair  market  value  of  the 
^  tracts.  Rather,  they  will  represent 

'  estimates  of  the  value  to  other  bidders 


of  the  most  desirable  tracts.  This 
procedme  would  necessitate  an 
increased  expenditure  of  time  and 
money  by  both  DOI  and  the  bidders, 
with  no  assurance  that  the  tracts  most 
likely  to  be  developed  will  be  leased. 
DOE  is  sensitive  to  these  concerns  and 
will  consider  in  its  further  analysis  to 
what  extent,  if  any,  such  a  procedure 
might  contribute  to  the  likelihood  that 
tracts  most  likely  to  be  developed  will 
remain  unleased.  DOE  will  also  consider 
carefully  the  conclusions  reached  by  the 
Intertract  Competition  Task  Force,  an 
interdepartmental  group  currently  being 
established  to  study  the  intertract 
bidding  procedure. 

In  addition  to  the  comments  on  the 
four  components  of  the  proposed 
regulations,  various  “miscellaneous” 
comments  were  received.  Several 
parties  commented  that  the  calculation 
of  fair  market  value  is  faulty  and  should 
be  reconsidered.  Determination  of  fair 
market  value  is  not  the  responsibility  of 
DOE.  This  comment  would  be  more 
properly  addressed  to  DOI.  DOE  would 
note,  however,  that  comments  were  also 
received  that  the  fair  market  value  is  too 
conservative.  As  mentioned  previously, 
many  companies  felt  DOE  should 
formulate  deferred  bonus  payment 
regulations.  One  party  recommended 
that  DOE  include  provision  for  a  net 
profit  share  bidding  system  for  coal 
leasing.  Both  deferred  bonus  payment 
and  net  profit  share  bidding  system 
regulations  are  being  considered  by 
DOE. 

Comments  submitted  by  members  of 
the  coal  industry  as  well  as  those 
submitted  by  other  Departments  or 
agencies  of  the  Federal  government 
were  carefully  analyzed  and  taken  into 
consideration  in  the  formulation  of  the 
final  regulation. 

C.  Basis  for  the  Final  Regulation 

After  completing  its  analysis  of  all 
comments  received  and  giving  further 
consideration  to  the  proposed 
regulations  and  their  objectives,  DOE 
has  determined  that  the  cash  bonus  bid 
with  a  fixed  royalty  rate  is  the  only 
bidding  system  whose  issuance  is 
warranted  at  this  time.  Although  the 
bidding  system  to  be  used  in  a  particular 
Federal  coal  lease  sale  is  described  in 
DOI’s  Notice  of  Lease  Sale,  such  bidding 
systems  are  not  set  out  in  DOFs 
regulations.  DOE  believes  there  is  a 
need  to  establish,  by  regulation,  each 
bidding  system  to  be  used  and  to  set  out 
clearly  the  components  of  each  system. 
Parties  interested  in  participating  in 
Federal  coal  lease  sales  should  have  the 
opportunity  prior  to  the  issuance  of  the 
Notice  of  Lease  Sale  to  familiarize 
themselves  with  the  bidding  system  or 


systems  which  might  be  used.  This  is 
particularly  true  in  the  case  of 
companies  with  little  or  no  prior 
experience  in  Federal  lease  sales.  DOE 
is,  therefore,  finalizing  a  regulation 
which  establishes  the  cash  bonus/fixed 
royalty  bidding  system. 

The  proposed  royalty  bidding  system 
with  fixed  cash  bonus  is  not  being 
finalized  at  this  time,  as  discussed 
above.  If,  at  some  future  date,  it  appears 
that  the  royalty  biddding  system  would 
be  appropriate  for  coal  lease  sales,  DOE 
will  conduct  whatever  fmther  analyses 
are  required  and  issue  another  proposed 
rule. 

While  DOE  appreciates  the  concerns 
expressed  by  commentors  in  their 
discussions  of  both  the  fixed  cash 
bonus /sliding  scale  system  and  the 
intertract  bidding  procedure,  DOE  is  not 
convinced  that  these  are  without  merit. 
DOE  expects  to  conduct  further  studies 
of  the  cash  bonus/sliding  scale  system 
and  the  intertract  bidding  procedure 
and,  if  appropriate  issue  another  Notice 
of  Proposed  Rulemaking. 

With  regard  to  a  cash  bonus/sliding 
scale  system  DOE  believes  it  may  be 
possible  to  fashion  such  a  bidding 
system  and,  at  the  same  time,  address 
the  concerns  expressed  by  the 
commentors  and  discussed  above,  in 
section  11(B)(3)  of  the  preamble.  Whether 
such  a  system  would  use  the  value  of 
coal  produced  during  a  production 
period  to  establish  the  sliding  scale 
royalty  or  whether  the  system  would 
operate  in  some  other  mannei  is 
uncertain  at  this  time.  However,  once 
DOE  completes  its  analysis  and  more 
information  becomes  available  the 
public  will  receive  adequate  opportunity 
to  respond  to  any  such  proposed 
regulation. 

Issuance  of  an  intertract  competition 
bidding  procedure  would  be 
inappropriate  at  this  time  in  light  of  the 
fact  that  the  Intertract  Competition  Task 
Force  is  currently  being  established.  The 
Task  Force  will  consist  of  members  from 
both  DOI  and  DOE  and  will  address 
issues  similar  to  those  raised  in  the 
comments  received  by  DOE.  It  would  be 
premature  to  finalize  the  intertract 
competition  regulations  prior  to  issuance 
of  the  final  report  by  the  Task  Force. 

In  addition,  DOE  notes  that  two  of  the 
other  suggestions  of  the  commentors  are 
now  under  consideration  by  the 
Department.  The  first  is  a  regulation  that 
would  implement  a  net  profit  share 
bidding  system  for  coal.  DOE  has 
initiated  studies  that  will  address  the 
efficiency  of  utilizing  a  net  profit  share 
bidding  system  for  Federal  coal  lease 
sales. 

Secondly,  in  regard  to  the  need  for  a 
deferred  bonus  payment  regulation. 
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DOE  agrees  that  such  a  rule  may  be  of 
value  in  encouraging  competition  for 
Federal  coal  leases,  particularly  among 
smaller  companies.  Although  all  coal 
leasing  has  been  done  on  a  deferred 
bonus  payment  basis,  DOE  believes 
there  may  be  ways  in  which  additional 
deferred  bonus  payment  systems  could 
be  developed  which  would  enhance  the 
attractiveness  of  Federal  coal  leases. 

III.  Changes  in  the  Final  Regulation 

As  discussed  above,  the  royalty 
bidding  system,  the  cash  bonus  with  a 
sliding  scale  royalty  system,  and  the 
intertract  competition  bidding  procedure 
are  not  being  finalized  at  this  time.  The 
royalty  bidding  system,  in  which  the 
royalty  rate  paid  to  the  government  is 
the  bidding  variable,  has  been 
determined  to  be  inappropriate  at  this 
time  for  coal  leasing.  Should  it  appear  at 
some  future  date  that  a  royalty  bidding 
system  is  useful  for  Federal  coal  lease 
sales.  DOE  will  conduct  further  studies 
and  repropose  it  for  use.  The  second 
system,  the  cash  bonus  bidding  system 
with  a  sliding  scale  royalty,  is  not  being 
finalized  at  this  time  but  will  undergo 
further  analysis  and  redrafting  prior  to 
its  being  reproposed. 

If  an  intertract  bidding  procedure  is  to 
be  issued  this  will  occur  after  the 
Intertract  Competition  Task  Force  has 
issued  its  final  report  and  DOE  has  had 
an  opportunity  to  study  the  conclusions. 
This  Task  Force  is  in  the  process  of 
being  established  and  will  include 
members  from  both  DOI  and  DOE.  If 
DOE  concludes  that  an  intertract 
bidding  procedure  is  appropriate  for 
coal  leasing  then  another  Notice  of 
Proposed  Rulemaking  will  be  issued. 
This  will  be  done  in  conjunction  with 
the  Notice  for  the  sliding  scale  royalty 
system,  barring  any  unforeseen 
difficulties  in  the  analyses  and 
redrafting  of  either  of  the  regulations 
that  might  render  their  joint  proposal 
impossible  or  impractical. 

In  addition  to  the  Notices  of  Proposed 
Rulemaking  discussed  above,  DOE 
anticipates  issuing  a  Notice  of  Proposed 
Rulemaking  in  the  near  future  pursuant 
to  section  302(b)(1)  of  the  DOE  Act 
regarding  a  deferred  cash  bonus 
payment  system. 

Other  than  the  deletion  of  those 
components  of  the  proposed  regulation 
outlined  above,  the  only  other  changes 
are  the  deletion  of  any  definitions  which 
are  no  longer  appropriate  in  light  of  the 
material  deleted. 

IV.  Environmental  Analysis  and 
Significance  Review 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA,  Pub.  L.  91-190,  83  Stat.  852 


(42  U.S.C.  4321,  et  seq.)).  DOE  has 
reviewed  this  regulation  and  has 
determined  that  it  does  not  constitute  a 
“major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment”  within  the  meaning  of 
NEPA.  Accordingly,  no  environmental 
impact  statement  is  required  to  support 
this  action. 

Because  DOE  determined  that  the 
proposed  rule  was  a  significant 
regulation  having  a  major  impact  within 
the  meaning  of  the  DOE  procedures  to 
implement  Executive  Order  12044  on 
“Improving  Government  Regulations” 
(DOE  order  2030.1,  44  FR 1032,  January 
3, 1979),  a  draft  regulatory  analysis  was 
prepared  for  the  proposed  regulation. 
Because  the  regulatory  analysis  focused 
primarily  on  aspects  of  the  regulation 
which  are  not  being  issued  at  this  time, 
the  analysis  has  not  been  finalized.  DOE 
has  determined  that  the  final  rule  is  not 
a  significant  regulation  within  the 
meaning  of  Executive  Order  12044,  and 
as  such  does  not  require  a  regulatory 
analysis.  Mineral  Lands  Leasing  Act,  ch. 
85,  41  Stat.  437  (30  U.S.C.  181  etseq.),  as 
amended  by  ch.  66,  44  Stat.  1058,  ch.  916, 
60  Stat.  950,  Pub.  L.  86-705,  74  Stat.  790, 
Pub.  L.  94-377,  90  Stat.  1083,  and  Pub.  L. 
95-554,  92  Stat.  2072;  Mineral  Leasing 
Act  for  Acquired  Lands,  ch.  513,  61  Stat. 
913  (30  U.S.C.  351  et  seq.)\  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91, 
91  Stat.  565  (42  U.S.C.  7101  et  seq.],  E.O. 
12009,  42  FR  46267. 

In  consideration  of  the  foregoing. 
Chapter  II.  Title  10.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

Issued  in  Wasington,  D.C..  December  16, 
1980. 

R.  0.  Langenkamp, 

Acting  Assistant  Secretary,  Resource 
Applications. 

Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  amended  by  adding  a 
Part  378  to  read  as  follows: 

PART  378— COAL  LEASING 

Subpart  A— General  Provisions 

Sec. 

378.001  Purpose  and  scope. 

378.002  Definitions. 

Subpart  B— Bidding  Systems 

378.101  Purpose  and  scope. 

378.102  Definitions. 

378.110  Bidding  systems  and  procedures. 

378.111  Review  of  lease  terms  and 
conditions. 

Authority:  Act  of  February  25, 1920,  ch.  85, 
secs.  2.  7,  and  32, 41  Stat.  43, 439,  450  (30 
U.S.C.  201,  207,  and  189),  as  amended  by  sec. 
1. 62  Stat.  289.  sec.  2.,  Pub.  L.  86-252,  73  Stat. 
490,  sec.  2.  Pub.  L.  88-526,  78  Stat.  710,  secs.  2, 
3.  4,  and  7.  Pub.  L.  94-377,  90  Stat.  1083, 1084, 
1085, 1087,  sec.  2.  Pub.  L  95-554,  92  Stat.  2073; 


Act  of  August  7, 1947,  ch.  513,  sec.  3  and  10, 

61  Stat.  914,  915  (30  U.S.C.  352  and  359):  secs. 
302  and  303,  Pub.  L.  95-91.  91  Stat.  578,  579  (42 
U.S.C.  7152  and  7153). 

Subpart  A— General  Provisions 

§  378.001  Purpose  and  scope. 

Part  378  implements  DOE’s  authority 
under  sections  302(b)  and  303  of  the 
DOE  Act  with  respect  to  the  leasing  of 
Federal  lands  for  coal  exploration  and 
development  under  the  MLLA  and  the 
MLAAL. 

§  378.002  Definitions. 

For  the  purposes  of  this  Part  378 — 

"Coal”  means  coal  of  all  ranks,  from 
lignite  to  anthracite,  and  all  grades. 

"Coal  lease”  means  a  Federal  lease 
for  coal  issued  under  the  MLLA  or  the 
MLAAL. 

“MLLA”  means  the  Mineral  Lands 
Leasing  Act  of  1920,  as  amended  (Act  of  - 
February  25, 1920,  ch.  85,  41  Stat.  437  (30 
U.S.C.  181  et  seq.)). 

“MLAAL”  means  the  Mineral  Leasing 
Act  for  Acquired  Lands,  as  amended 
(Act  of  August  7, 1947,  ch.  513,  61  Stat. 

913  (30  U.S.C.  351  et  seq.)). 

Subpart  B— Bidding  Systems 

§  378.101  Purpose  and  scope. 

(a)  This  subpart  establishes  the 
bidding  system  to  be  utilized  in 
connection  with  the  offering  and  sale  of 
Federal  leases  for  the  exploration, 
development,  and  production  of  coal 
located  on  Federal  lands  pursuant  to  the 
MLLA  and  the  MLAAL. 

(b)  Only  the  bidding  system 
established  by  this  subpart  shall  be 
utilized  in  any  competitive  coal  lease 
sale. 

§  378.102  Definitions. 

For  purposes  of  this  Subpart  B — 

“Coal  lease  sale”  means  the  DOI 
process  by  which  leases  on  certain  coal 
tracts  are  offered  for  sale. 

“Logical  Mining  Unit”  or  LMU  means 
an  area  of  coal  land  that  can  be 
developed  and  mined  in  an  efficient, 
economical,  and  orderly  manner  with 
due  regard  for  the  conservation  of  coal 
reserves  and  other  resources.  An  LMU 
may  consist  of  one  or  more  leases  and 
may  include  intervening  or  adjacent 
non-Federal  lands:  but  all  lands  in  an 
LMU  must  be  contiguous,  under  the 
effective  control  of  a  single  operator, 
and  capable  of  being  developed  and 
operated  as  a  unified  operation  with 
complete  extraction  of  the  LMU  reserves 
within  40  years  from  the  date  of  final 
approval  of  the  mining  plan  for  the  LMU. 
No  LMU  approved  after  August  4, 1976, 
shall  exceed  25,000  acres,  including  both 
Federal  and  non-Federal  coal  deposits. 
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"Notice  of  Sale”  means  the  notice  to 
the  public  and  interested  parties  of  a 
Federal  coal  lease  sale  published  in  the 
Federal  Register  by  DOI.  This  Notice  is 
published  a  minimum  of  30  days  prior  to 
the  sale  and  contains  all  information 
relevant  to  the  sale  and  the  manner  in 
which  it  is  to  be  conducted. 

“Tract"  means  Federal  land  that  is 
offered  for  lease  through  a  coal  lease 
sale  and  is  described  and  identified  in  a 
Notice  of  Sale. 

“Value  of  coal”  means  the  worth  of 
the  coal  removed  and  sold  during  a 
production  period  from  a  tract  or,  if  the 
tract  is  part  of  an  LMU,  the  worth  of  all 
coal  removed,  sold  and  credited  to  the 
tract  under  the  rgreement  creating  the 
unit,  as  determined  in  accordance  with 
30  CFR  211.63. 

§  378.1 10  Bidding  systems  and 
procedures. 

(a)  Ihe  bidding  system  described  in 
this  paragraph  shall  be  applied  to  each 
tract  included  in  a  competitive  coal 
lease  sale,  including  those  tracts 
reserved  and  offered  for  lease  to  public 
bodies  and  small  businesses.  The 
bidding  system  shall  be  published  by 
DOI  in  the  Notice  of  Sale  that  appears  in 
the  Federal  Register. 

(1)  Cash  bonus  bid  with  a  fixed 
royalty  and  a  fixed  annual  acreage 
rental. 

(i)  The  cash  bonus  is  the  bid  variable 
and  is  determined  by  the  bidder.  If  a 
sale  is  to  be  held  on  a  deferred  bonus 
basis,  this  fact  shall  be  stated  in  the 
Notice  of  Sale  published  in  the  Federal 
Register. 

(ii)  The  royalty  to  be  paid  by  the 
successful  bidder  shall  be  an  amount 
equal  to  the  royalty  rate  times  the  value 
of  coal  from  that  lease.  The  royalty  rate 
shall  not  be  less  than  12  y2  per  centum, 
except  that  a  lesser  royalty  rate  may  be 
allowed  in  the  case*  of  coal  recovered  by 
underground  mining  operations.  The 
royalty  rate  shall  be  specified  in  the 
Notice  of  Sale  published  in  the  Federal 
Register. 

(iii)  The  annual  acreage  rental  to  be 
paid  by  the  successful  bidder  shall  be 
the  amount  specified  in  the  Notice  of 
Sale  published  in  the  Federal  Register. 
However,  the  minimum  annual  rental 
per  acre  or  fraction  thereof  shall  be  $3 
for  each  and  every  year  during  the 
continuance  of  the  lease. 

§  378.  Ill  Review  of  lease  terms  and 
conditions. 

(a]  In  reviewing  lease  terms  and 
conditions  prior  to  determining  whether 
to  exercise  its  disapproval  authority 


under  section  303(c)(1)  of  the  DOE  Act, 
DOE  may,  in  its  discretion,  consider  the 
following  purposes  and  policies, 
recognizing  that  each  of  the  purposes 
and  policies  may  not  be  specifically 
applicable  to  a  given  lease  and  that  the 
order  of  listing  does  not  denote  a 
ranking: 

(1)  Providing  fair  return  to  the  Federal 
Government; 

(2)  Insuring  competition; 

(3)  Avoiding  undue  speculation; 

(4)  Avoiding  unnecessary  delays  in 
exploration,  development,  and 
production; 

(5)  Discovering  and  recovering  coal; 

(6)  Developing  coal  resources  in  an 
efficient  and  timely  manner; 

(7)  Limiting  administrative  burdens  on 
government  and  industry; 

(8)  Providing  an  opportunity  to 
experiment  with  various  bidding 
systems  to  enable  the  identihcation  of 
those  that  are  the  most  appropriate  for 
the  satisfaction  of  the  objectives  of  the 
United  States  in  coal  lease  sales; 

(9)  Increasing  national  coal  supply; 

(10)  Minimizing  the  prices  of  mined 
and  unmined  coal;  and 

(11)  Minimizing  the  cost  to  the  Nation 
of  meeting  national  coal  production 
objectives. 

(b)(1)  In  considering  the  potential 
disapproval  of  lease  terms  and 
conditions  and  in  performing  the 
analysis  and  review  referred  to  in 
§  378.lil(a),  DOE  may,  in  its  discretion, 
consider  the  following  in  relation  to 
their  impact  upon  the  purposes  and 
policies  enumerated  in  paragraph  (a)  of 
this  section: 

(i)  A  projection  of  the  number  and 
characteristics  of  persons  who  would  be 
interested  in  and  capable  of 
participating  in  the  sale; 

(ii)  The  relationship  between 
economic  rent  and  government  revenue; 

(iii)  The  incentives  and  disincentives 
for  exploration,  development  and 
production; 

(iv)  The  projected  level  of  total 
production  and  expected  production 
profile; 

(v)  The  estimated  number,  size  and 
thickness  of  potential  seams,  ranks  and 
grades  of  coal,  estimated  size  and 
thickness  of  overburden,  availability  of 
water,  climatic  region,  proximity  of 
transportation,  proximity  to  leased  and/ 
or  developed  tracts  and  leasing  history; 

(vi)  Location  of  potential  logical 
mining  units  and  unitization 
considerations; 

(vii)  Risk  sharing  between  lessor  and 
lessee; 


(viii)  Administrative  burden  on  the 
lessor  and  lessee; 

(ix)  Concentration  of  holdings  in  the 
persons  who  would  be  interested  in  and 
capable  of  participation  in  the  sale;  and 

(x)  Uncertainty  created  by  ownership 
patterns. 
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